The article titled "BUMN between Private Law and Public Law" aims to find the best solution for crossing the position of BUMN that meets in it two different legal regimes namely private law and public law in Indonesia. Until now it has not been found yet, the most appropriate measure to differentiate BUMN/BUMD is subject to state finance or whether it is subject to the private financial system. Law Number 17 of 2003 concerning state finance has a strong public law nuance representing Hobbes's thinking, while Law Number 19 of 2003 concerning BUMN is stronger in the spirit of private law which represents Grotius' ideas, the problem that arises, namely how to resolve the law dogmatically fairly between the two laws that contain the opposite spirit. The article uses normative legal research methods with a conceptual approach, a statutes approach and a legal case approach. This research resulted in recommendations for the use of legal philosophy as a meta theory for legal theory to be the settlement of the meeting point to find an equilibrium that fulfills a sense of justice.
Introduction
Indonesia in the 1945 Constitution The third amendment confirms in article 1 paragraph (3), that Indonesia is a state of law. The rule of law is a core concept, providing guarantees that both public and private legal entities, including individuals, can only carry out actions if they are based on law. 1 The concept of the rule of law states that the commander in the dynamic of state life is law, not politics or economics. 2 The rule of law itself developed in the 20 th century. The State's position as guardian of order and security began to change. The conception of nachwachterstaat shifted to welvarsstaat, 3 namely the State organizing welfare or also known as verzorgingsstaat. According to Imanuel Kant, the emergence of a classical rule of law (Continental Europe) is to guarantee that the same position must not influence each other, and intervene with each other, where according to Kant, the rule of law must have two main elements namely, the existence of legal protection of human rights human beings and the separation of powers in the State. 4 Thus in the rule of law model like this the State functions as an intermediary in the event of disputes between citizens. With this function the State is referred to as the "night watchman" (nachwachter staat). To ensure that there is no arbitrary action by the State in running the government. The law for the life of the nation and state is also an implementation of the principle of legality, nullum delictum nulla poena sinne praevia lege poenali where a person cannot be punished without provisions that precede the prohibited act. In addition to ensuring legal certainty, the principle of legality has two other functions, namely, as a measure of the validity of the actions of the authorities, and as a guarantee of protection for legal subjects in the country. 5 The concept or idea of the rule of law which controversially confronts the States of power (a State with the absolute government) is essentially the result of centuries of long debate from scholars and philosophers about the State and law, namely about the nature of its origin, purpose Country and so on. In particular the core problem is from which the State derives its power to take actions and obeyed by the people. In this case, two major theories can be noted, namely the theory of sovereignty and the theory of the origin of the State which produces the State pattern, namely the pattern of the State of power and the rule of law, several theories of social contracts, namely: 6 3 Sudargo Gautama, Pengertian Tentang Negara Hukum (Alumni 1983 1. God's social contract theory, in which considers God as the highest authority in the State. In practice, the sovereignty of God is incarnated in laws that must be obeyed by the head of the State or can also incarnate in the power of the king as the head of the State claiming the authority to establish laws in the name of God, advocates of this understanding include Augustine and Thomas Aquinus. 7 2. The king's social contract theory assumes that it is the king who holds the highest sovereignty in a State 8 such a view especially arises after the period of the secularization of the State and law in Europe. 3. The theory of the social contract of the State, as a reaction to the arbitrariness of the king which appeared simultaneously with the emergence of the concept of the nation state in historical experience in Europe. Each kingdom in Europe broke free from the ties of the world state ruled by the king who once held power as the head of the church, the social contract theory among other countries spearheaded by Jean Bodin, Thomas Hobbes, Paul Laband, and Groge Jelinek. 4. The legal social contract theory which assumes that the State actually does not hold sovereignty. The highest source of power is law and every head of state must submit to the law. 5. People's social contract theory which believes that the real sovereign in each country is the people. The will of the people is the only source of power for every government.
Of the various social contract theory options, the fifth social contract theory in which sovereignty is placed in the hands of the people is a theory that is widely accepted by the countries in the world, as many as 90-95% of countries in the world claim to embrace democracy. 9 Democracy which according to its origin means "the people in power" or "government or rule by the people" comes from the Greek word demos meaning people, and kratos or kratein means power or power. 10 In a country that embraces democracy, it is always based on a system that guarantees the principles of popular sovereignty. C.F. Strong stated a system of government in which the majority of adult members of the political community participate on the basis of a system of representation that ensures that the government is ultimately accountable for its actions to the majority. 11
Referring to the concept of democracy, all state institutions or public offices are essentially positions that have the legitimacy of the sovereign people, so not only the duties and authority of the office must be carried out according to the constitution, but must also be accountable to the people, through the principle of accountability, transparency and participatory ways of working. Every citizen must get the widest access to the performance of state institutions. Periodically the relevant state institutions are required to submit open reports to the public, accompanied by freedom of the press to obtain information and preach that information to the wider community.
The state according to Plato in his book entitled Politea is a collaborative activity between humans in order to fulfill common interests. 12 Thomas Hobbes describes that humans (since ancient times) have been dominated by natural passions to fight for their own interests. Understanding just or not fair, there is nothing but human desires, in this condition there are a bellum omnium contra omnes where every person shows a desire that is truly selfish. For humans like this, if there is no law, then for the sake of pursuing self-interest, they will be involved in the war of all against all (all war against all). Without laws enforced by powerful rulers, individuals will destroy one another (homo homini lupus). 13 That is why for Hobbes, power is no less than the means available now to get real good in the future. Even though the abuse of power implies that the law is wide open, it is still better than the initial brutal natural conditions. 14 Unlike Hobbes, Grotius was an early modernist humanist. Therefore, he views humans as personal person who is free and has certain rights. Jacques Rousseau developed his theory of law from the basic question, why did humans who originally lived in a natural state, free to independence, be willing to become a person who was 'bound' by rules?, because the law was public property and because it was objective in nature. The next question is, why is law public property and objective? Because the basic nature of the law is: 19
1. General volition (volonte generale); 2. Not the will of the group (voltare de corps); 3. Nor is the will and self-interest of people in a disorderly mob (voltare de tortuous); and 4. Nor is the will of the individual per person (voltare particuliere).
As a manifestation of volonte generale, the law functions as an order that protects common interests as well as personal interests, including private property. In such a law, the rights and freedoms of each person are still respected, so that they feel free and free. Living in an orderly manner is considered to be far better than the atmosphere of the previous life, where people were competing with one another to pursue their own interests without specifically building a common interest. In short, living in an orderly manner will inevitably bring people to justice and decency. 20
When a draft regulation is submitted, the main issue is not the body's agreement or disagreement, but whether the draft is in line with volonte generale or not. This is an absolute requirement because it will bind individuals who have autonomy and are free. For Rosseau, the law is a "private public" and a "moral person" whose existence comes from social contracts to defend and protect shared power, in addition to personal power and private property. 21 companies that include state capital, or companies that include third party capital based on agreements with the state. In juridical normative, the obscurity of legal norms (abscure norm) in a statutory regulation can cause obstacles and government stagnation and can even be a factor in the emergence of disputes between the people and the government and there is no guarantee of certainty of legal protection in resolving disputes between the people and the government. 23 In practice, law enforcement officials do not differentiate the status of state assets in a state-owned enterprise that is included in the public or private law environment. 24 The ontological conflict between Hobbes and Grotius about humans On the other hand, the mode of corruption is faced with the modus operandi, which is sometimes difficult to detect by law. as stated by the Public Prosecutor in his article entitled "The Position of Justice Collaborator to Reveal Corruption in Financial Management of Regional Government" which states that, Corruption occurs with a variety of motives and supports from many parties. This crime is by design and neat on its conceptual draft of development budgeting and operational planning. With good preparation for the implementation of development, corruption may occur neatly without being found by the law. 25 Financial accountability is not only assessed from the final report submitted, but from the beginning the process of design, discussion, and endorsement, and implementation. In addition, financial accountability is not only in terms of the formality of the procedure, but also must substantively fulfill the elements of accountability. 26 The decision of the Constitutional Court No. 77/puu-ix/2011 has always been used as the basis of the private sector to impose the argument of the separation of its wealth from state property which in carrying out all its business actions is a private an sich. The government's civil action is like a delta where the fresh water meets the river mouth and salt water originating from sea water. In a delta no expert neither can claim that only one type of salt water from the sea or fresh water from a river 24 Prasetyo (n 23).
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is a good fact of mixing. From this description arises a philosophical problem that needs to be resolved, that is, the dogmatic legal settlement of the losses suffered by SOEs/BUMD fairly between the two laws that contain the opposite spirit.
Government as a Public and Private
The meeting between the government as a public and private legal entity as a private legal entity in a legal act is a legal event that has two legal characteristics at once, namely a meeting between public law and private law. Between public law and private law has its own character that is different from one another. The bringing SOE directors in a dilemma position when making decisions, especially decisions that carry the risk of causing harm. This is because the losses that have arisen can result in them being accused of creating potential losses to the State that has the potential to be entangled in Corruption. 29 In line with the spirit of the Public Service Act, Sogar Simamora, states that if an entity is formed by law and established in the context of carrying out public service functions, the relevant body is a public body. 30 as supporting SOEs as state finance. Legal entity theory consists of two theories, namely fiction theory and organ theory, which are the basis for supporting SOEs as private finance. The theory of fiction states that given the status as the holder of rights and obligations, then certain groups of people or property, or organizations must be considered (fiction) as if they were like humans. Organ theory holds that the existence of a legal entity is because of him indeed exists in society, not just because it is considered fiction. 37 Each theory either supporting BUMN as state finance or BUMN as private finance has its own argumentation building which at the theoretical level is still difficult to meet.
Philosophy of Law as a Meta-Theory for Legal Theory
Philosophy of law as a meta-theory for legal theory is the hope of resolving the meeting point of the two theories, namely by asking what law exists, what is the purpose of social contracts, and whether individual autonomy will remain free if it is proven to have a bad character harming the public? These questions can be an introduction to how to measure the portion of state or private finance, which will be applied to SOEs, all depends on how the case is sitting, the background of the problem and whether or not there is a good tie in the case of the SOE concerned. have followed the procedure. The desire to get special treatment by taking force majeure as a basis for argumentation is done by taking legal means by submitting an application to the Constitutional Court is the right way to remember that BUMN as a public legal entity can not just take legal action without the legality of regulations.
The difference between the two judicial decisions does not need to be disputed because it does have a background in the case of a different position even though the material is the same, namely about SOE bank receivables. Article 33 paragraph (4):
MK Decision
(4) The national economy is carried out based on economic democracy with the principles of togetherness, fair efficiency, sustainable, environmentally sound, 9 independence, and maintaining a balance of progress and national economic unity.
The Petitioners feel impaired their constitutional rights to obtain protection, legal certainty, and equal treatment before the law and feel impaired their constitutional rights because the Petitioners lost the opportunity to try based on the principles of economic democracy, the principle of togetherness and fairness as guaranteed in Article 28D paragraph (1) The sentence stating that "BUMN Bank as a limited liability company has separated its wealth from the wealth of the state which in carrying out all its business actions" has always been a private justification to emphasize the legitimacy that SOEs are always in the area of private law that does not need to have a justification for state losses that lead to accusations corruption. The inclusion of the phrase "State-Owned Bank as a limited liability company has separated its wealth from the state's wealth in carrying out all its business actions" should not need to be included in legal considerations if it was not the point that became the point of differentiation of the demarcation of the public legal regime and the private legal regime in SOE problems. The Constitutional Court stated that the Petitioners' debts by PT. Bank Negara Indonesia Tbk. (Persero) has not submitted its management to the PUPN so that the management is still in a mechanism that can be resolved by the management of each BUMN Bank based on sound principles in each BUMN Bank. Inclusion of the phrase "State-owned Bank as a limited liability company has separated its wealth from the state's wealth in carrying out all its business actions" so that it does not become a land mark of government inconsistency since this is not the focus of demarcation points between the two regimes different laws namely public law and private law.
Conclusion
Humans are driven by a variety of interests, desires and power, prestige, wealth and the like. Although adept at creating moral arguments to support their claims between one side the opinions are not coherent with the principle of justice. A wellorganized society is not only designed to improve the welfare of its members, but is also effectively governed by the public conception of justice. Until now it has not been found, and it also seems difficult to distinguish the most appropriate measure to distinguish the relationship between civil/private law and public law. Therefore it tends to consider it relative.
Philosophy of law as a meta theory for legal theory is the hope of resolving the meeting points of the two theories, namely by comparing the objectives of what law exists, what is the purpose of social contracts, and whether individual autonomy will remain free if the consequences harm the public. Each theory either supporting BUMN as state finance or BUMN as private finance has its own argumentation building which at the theoretical level is still difficult to meet requires the role of legal philosophy to try to find a balance point that fulfills a sense of justice.
